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1
Introduction

The role of consumer countries in providing demand for timber products and thereby helping, at least potentially, to drive illegal activities in the countries from which they import has been recognised since the early days of the international focus on illegal logging. One of the actions agreed by the G8 countries in 1998, as part of the G8 Action Programme on Forests, was an assessment of their internal measures, including public procurement policies, aimed at controlling illegal logging and the international trade in illegally logged timber. 

Ministers at the East Asia Forest Law Enforcement and Governance (FLEG) conference in Bali in September 2001 agreed to ‘explore ways in which the export and import of illegally harvested timber can be eliminated’; and, similarly, the ministerial declaration at the Europe and North Asia FLEG conference at St Petersburg in November 2005 contained the preambular statement: ‘Convinced that all countries that export and import forest products, including timber and timber products, have a shared responsibility to undertake actions to eliminate the illegal harvesting of forest resources and associated trade …’.
There are a range of options open to governments of consumer/importer countries in seeking to reduce their contribution to illegal logging in foreign countries. Most obviously, they can try and exclude illegal products from their markets – by setting up border mechanisms to prohibit imports, by using procurement policy to create protected markets for legal products and by using their own legal framework more aggressively to target those involved in importing illegal goods. Policies adopted by the EU and some of its member states in this regard are examined below in the rest of this paper.

Although it is not a focus of this paper, it should also be remembered that governments can also encourage importing, processing and retailing companies to take efforts to control their supply chains to achieve the same end. In a number of EU countries, action by the private sector, spurred in part by the government actions discussed in this paper, is already having an impact on the market.

2
Licensing: the EU FLEGT scheme
Governments seeking to exclude imports of illegal timber products from their countries are faced with an immediate problem: how can legal goods be distinguished from illegal ones? The exporting and importing companies may not be aware that they are handling illegal products – and even if they are, the standard shipping documentation is often not difficult to falsify. The solution adopted by the European Union has been to establish a licensing system for legal timber with cooperating partner countries. This lies at the heart of the EU’s Action Plan on Forest Law Enforcement, Governance and Trade (FLEGT), published originally in May 2003.
 

The Action Plan rests primarily on the negotiation of FLEGT voluntary partnership agreements (VPAs) with producer countries. These agreements will put in place in each country a licensing system designed to identify legal products and license them for import to the EU; unlicensed – and therefore possibly illegal – products will be denied entry at the EU border. The agreements will include the provision of capacity-building assistance to partner countries to set up the licensing scheme, improve enforcement and, if necessary, reform their laws – and, where appropriate, provisions for independent scrutiny of the validity of the issue of the licenses, verifying legal behaviour at every stage of the chain of custody of the timber. 

As of May 2006, negotiations on VPAs are currently under way between the EU and a series of producer countries, including several in the East Asia region. If the system is to work effectively, it will need to expand to cover all, or nearly all, producer countries that both have significant trade with the EU and suffer governance problems. The EU has already amended its own legal system by agreeing (in December 2005) a new regulation which requires its customs authorities to refuse entry to unlicensed products from partner countries. Initially the licensing scheme will only cover a limited range of products – raw timber, sawnwood, plywood and veneer – but the intention is to extend it to other product categories as quickly as feasible.

Licensing systems designed to exclude products are familiar mechanisms in international trade. The FLEGT timber licensing system is similar, in effect, to systems already in place in several international agreements, including the Convention on International Trade in Endangered Species (CITES), the Montreal Protocol on ozone-depleting substances and the Kimberley Process on conflict diamonds. Unlike those systems, however, there is no equivalent global agreement under which to develop a timber licensing scheme, and the FLEGT system is therefore being built up through a series of bilateral agreements.

There are, unsurprisingly, a number of unknowns relating to the development of the FLEGT licensing scheme:

· How many countries will sign VPAs and thereby join the scheme. Preliminary discussions have been positive, but producer countries will need to be convinced that the benefits of FLEGT (access to EU markets) will outweigh the costs (of establishing the licensing scheme). (It should be remembered, however, that if the scheme works effectively, it ought to increase tax revenue for the producer government and increase prices for companies trading with the EU.)

· The impact of the scheme. It is possible that exporters in producer countries will prefer to avoid the EU market and simply send their products to alternative outlets – e.g. China, now a major importer of timber.

· How easy it is to evade the scheme. The fact that some producer countries may not join the scheme, at least initially, provides a route through which illegally produced – and therefore unlicensed – products from VPA countries can enter the EU, as there will be no requirement for EU customs to check for the presence of a license for shipments entering from non-VPA countries – the problem of ‘circumvention’. This becomes less of an issue if most or all producer countries in a particular region sign up to VPAs.

· How rapidly the scheme can evolve. In its basic form the FLEGT licensing system is really designed to deal with timber produced in one country and exported directly to the EU. In reality, market developments increasingly see raw timber being harvested in one country, processed in another and then exported in final form to the EU. As VPA countries are under no obligation, under the FLEGT system, to control their own imports, this provides another route for evading the scheme’s requirements. The FLEGT system will therefore have to evolve fairly rapidly to deal with the movements of products through a series of countries before final export to the EU. Other licensing systems cope with such matters, and there is no reason in principle why FLEGT should not do so too.

3
Sanctioning illegal products: existing domestic legislation

Largely because of these potential loopholes in the FLEGT licensing scheme, the FLEGT Action Plan contained a commitment to examine the possibility of using existing domestic legislation in the EU and its member states to target illegal timber being imported from non-VPA countries, or from VPA countries in ways which evade the controls. 

Studies of legislation of potential relevance were conducted in six EU member states in 2005–06: Estonia, Germany, Italy, Netherlands, Spain and the UK.
 The UK study, which was reasonably typical, looked at four areas of existing legislation, and concluded that:

· Laws dealing with theft and handling stolen property could apply to products stolen overseas and imported into the UK. However, to be applied it would have to be shown that those importing the products knew that they were stolen – which is generally not the case. This law would also only apply to stolen timber, and not to other categories of ‘illegal’ timber – for example, products exported without payment of export duties (see below).

· There might be a possibility of the original owners of the timber (from the producer country) taking a civil case against those who had imported it into the UK, or had subsequently bought it. To be successful, it would have to be shown that the timber that had been stolen from the original owners was the same as that finally imported into the UK (not always an easy task), but it would not have to be shown that the importers or purchasers knew that it had been stolen.

· If the illegal products had been misdescribed in some way for the purposes of import, a case could be brought under customs regulations. However, it seems unlikely that this would be of much relevance in practice, as there is no requirement under existing customs laws to declare the legality of the product, and little reason why the products should be misdescribed in any other way.

· Money laundering legislation could be used if the proceeds of the illegal logging (the products themselves or the money or other assets deriving from their sale) were disposed of in the UK. This is likely to be of most relevance where there is good evidence of the original criminal behaviour available from the original producer country – for example, from a criminal conviction or at least an ongoing court case – and the flow of products and money can be traced. In the absence of such evidence, it is likely to be difficult to bring a successful case.

The other country studies reached similar conclusions. There are three major problems affecting any attempt to use domestic legislation in EU states.

First, in general it seems likely that national legislation will be most effectively utilised where there is effective cooperation with enforcement agencies in the countries of origin, and in particular where there is a successful prosecution, or at least investigation, in the country of origin. Yet we are considering here the case of illegal timber originating in countries which have not yet agreed, or possibly actively declined to agree, VPAs with the EU – and it seems quite likely that cooperation with enforcement authorities in those countries will be poor or non-existent, and the active pursuit of illegal loggers and processors by those authorities similarly weak.

Second, one of the main problems with applying existing national legislation is in proving continuity of evidence – i.e. that the timber seized in the country of import is the same as the timber which can be shown to have been stolen in the country of origin, and that its movement can be tracked throughout the whole chain of movements, including possibly processing and trans-shipping, in between. This is not at all easy.

And third, it seems likely that national legislation would mainly, or only, apply to timber which had been stolen in the country of origin. ‘Illegal timber’, by contrast, is generally given a wider definition, e.g.:

Illegal logging takes place when timber is harvested, transported, bought or sold in violation of national laws. The harvesting procedure itself may be illegal, including corrupt means to gain access to forests, extraction without permission or from a protected area, cutting of protected species or extraction of timber in excess of agreed limits. Illegalities may also occur during transport, including illegal processing and export, misdeclaration to customs, and avoidance of taxes and other monies.
 

Timber could probably be considered stolen if it was taken from protected areas, such as national parks, from concessions in which the loggers had no right to operate, or from land owned by local communities which had not consented to the logging. However it seems very unlikely that the products of logging beyond quota or in breach of conditions (such as a ban on logging on slopes), or of export without payment of taxes (a common form of ‘illegal logging’) could be considered to be stolen for these purposes. 

The general conclusion, then, is that cases brought under any of the various types of domestic legislation are likely to be very difficult – though not always impossible – to prove. 

The only legislation that had been used in practice to seize imports of illegal timber in any of the countries studied was the regulations implementing CITES, which of course incorporates major differences compared to any of these options. The requirement for a permit, accompanying the timber at every stage of transport, avoids the problem of having to show that the timber stolen was the same as the timber imported, and also the problem of having to prove beyond reasonable doubt that the importer knew that it was stolen; any imports of CITES-listed species must always be accompanied by a valid permit. It is this kind of system which the FLEGT legality license seeks to emulate.

The limitations of CITES are, of course, obvious. Unlike the FLEGT license system, there is no independent verification of the issue of CITES permits and in some countries at least, there are question marks over the validity of export permits – so even timber that is accompanied by an export permit may not have been legally obtained. More importantly, however, only twenty-one tree species are currently listed on CITES appendices, in comparison to the several hundred in international trade. Although it seems likely that more timber species will be gradually added to CITES, it is never likely to cover the bulk of timber in trade, even from countries where illegal logging is rife. It cannot, therefore, be a comprehensive solution to the control of illegally logged timber from non-VPA countries.
4
Sanctioning illegal products: additional options

Given these conclusions on the limited nature of the usefulness of existing domestic legislation, the logical next step is to examine whether there is any need for additional legislation, either at EU and/or at member state level. Two main options were set out in a recent study by Chatham House,
 and the European Commission is due to announce its conclusions on the need for any additional legislation in the next month or so.

4.1
Requiring proof of legality for all imports 

The most intuitively straightforward option would be to ban the import of timber and wood products not positively identified as legal – presumably covering all products not covered by the FLEGT licensing system, or by certification schemes held to guarantee legality of production, and not providing documentary proof of legality. As the normal shipping documentation accompanying the consignments of timber could not be held to guarantee legality, additional proof would be required to gain entry to the EU.
The main problem with this approach is that it would apply to substantial volumes of timber entering EU markets from countries with no significant problems with illegal activities (e.g. the US or Canada), imposing additional administrative burdens without any particular benefit. Alternatively, countries could be identified according to the degree of illegality believed to be associated with their products, and the requirement for proof of legality applied only to imports from those countries – though of course trans-shipment through ‘safe’ countries would immediately become an attractive way of laundering illegal timber into the EU. In either case, imports of timber would be placed at a disadvantage against domestic timber, which would bear no such requirement to show proof of legality. 

As well as the practical issues raised, revolving around the cost of providing the necessary proof of legality, this approach raises WTO implications. The international trade rules overseen by the World Trade Organisation promote the removal of restrictions on trade, of which a requirement for proof of legality would be an additional example. Restrictions are certainly permitted under particular circumstances, but still have to meet the core WTO principle of non-discrimination: WTO members are not permitted to discriminate between traded ‘like products’ produced by other WTO members, or between domestic and international like products.

The WTO is a quasi-legal system resting on the interpretation of the basic principles set out in the General Agreement on Tariffs and Trade (GATT) and other agreements. It has almost no experience with disputes dealing with trade restrictions applied to illegal products, so it is not at all clear what the outcome of a WTO dispute case on the imposition of a requirement to prove legality would be. However, it is very difficult to see how such a requirement could survive a WTO challenge unless it also applied to domestic (EU-produced) timber products, so as to ensure that domestic production was not being protected at the expense of imports.

This adds to the objection mentioned above, that such a system could only work if applied to a very large volume of products (85–90 per cent of timber products in international trade are not thought to be illegal). It seems unlikely that it will prove attractive to the EU.

4.2
Making foreign illegal products illegal

The main alternative revolves around the use of criminal law. As pointed out in FLEGT Action Plan (section 4.2.4), there is ‘currently no Community legislation prohibiting the import and marketing of timber or timber products produced in breach of the laws of the country of origin’. An obvious solution, then, is to introduce legislation to prohibit the import and marketing of these illegal products.

This is similar in principle to the US Lacey Act, which makes it:

unlawful for any person … to import, export, transport, sell, receive, acquire, or purchase in interstate or foreign commerce … any fish or wildlife taken, possessed, transported, or sold in violation of any law or regulation of any State or in violation of any foreign law.
 

The Lacey Act was first adopted in 1900, being named after its sponsor, Iowa Congressman John Fletcher Lacey, a well-known naturalist. Its original purpose was to outlaw intra-US traffic in birds and other animals illegally killed in their state of origin. It was amended on a number of occasions, most notably in 1981 when its scope was expanded and its enforcement provisions and penalties strengthened. In fact timber is not covered under the Act (apart from species listed under CITES or identified as endangered in a US state), though there are ongoing discussions in the US about expanding it. 

Various levels of penalty exist, dependent mainly on the level of knowledge on the part of the accused of the illegal origin of the product. The penalties can involve imprisonment and/or fines, and forfeiture of equipment involved in the offence. In all cases, the defendant need not be the one who violated the foreign law – the fact that the fish or wildlife were obtained illegally is the important point – and whether or not intent can be shown on the part of the accused, the products themselves can always be confiscated by the authorities. 

Proving the original illegality is not always straightforward, not least because of a lack of knowledge, or a lack of clarity, about the foreign laws in question. US courts have interpreted the term ‘any foreign law’ broadly, including regulations as well as statutes, and not restricting the laws in question to those aimed directly at wildlife conservation. Sources used by courts have included affidavits and expert testimony from foreign judges, government ministers and lawyers; foreign case law; law review articles and translations of foreign decrees; information obtained from foreign officials; and the court’s own research and analysis. Cooperation with the foreign government, or part of it, is always sought, but is not absolutely required for a prosecution to proceed.

The Lacey Act is often used by US prosecutors, and in general is regarded as a useful piece of legislation. Several southern Pacific states, including Papua New Guinea, have incorporated Lacey Act-type provisions in their fisheries legislation, because of the widespread problem of illegal fishing, and the extension of this type of legislation was recommended for all port states by the High Seas Task Force, a group of fisheries ministers and international NGOs in its final report in March 2006.

The experience of enforcement of the US Lacey Act provides valuable evidence for the control of imports of products produced illegally in a foreign country. The approach embodied in the Lacey Act itself possesses advantages when compared to more straightforward criminal legislation such as the UK’s Theft Act. Since it can rest on violations of foreign laws, it has a wide range of triggers, for example of any licensing requirement imposed by a foreign government. It is not restricted to simple cases of theft, but could cover wider issues such as non-payment of charges or taxes. Perhaps most importantly, it does not require proof beyond reasonable doubt that the importer knew, at the point at which they bought and imported the timber, that it was illegal; effectively it imposes a requirement for due diligence on the importer.

Legislation modelled on the Lacey Act and applying to timber could be applied at the EU level, across all member states, but in the absence of concerted EU action, aspects of it could also be applied by individual member states. Imports and exports can only be controlled by the EU, as international trade is an area of EU competence, but individual member states can still regulate activities such as the sale, purchase or marketing of products, helping to exclude illegal timber within their territories.

This does seem a more attractive option than the requirement for proof of legality examined in section 4.1. Prosecutors would still have to show some evidence of the original illegal activity, which is not always straightforward. This is why the FLEGT licensing scheme, which provides a means of distinguishing between legal and illegal products, is likely to be so much more effective – as long as the system can be developed to avoid the loopholes outlined above. Legislation modelled on the Lacey Act, however, could well be a useful reinforcement to the scheme, and an added disincentive to those trying to bring illegal timber into the EU. 

5
Public procurement policy

Alongside seeking to exclude illegal products from national markets, governments can also take stricter action to exclude illegal products from their own purchases, creating protected markets for products which are demonstrably legal.

In all developed countries, government (central, regional and local) is a major consumer of timber and timber products in its own right – for example, of timber for construction, or paper, or office furniture. Though precise figures are difficult to come by, spending by public authorities in the EU is estimated to account for 16–18 per cent of GDP, and it is generally assumed that they account for a similar proportion of purchases of timber and timber products.

Governments have greater latitude in imposing requirements for their own purchases than in setting rules for their countries as a whole, and a number of EU member states have introduced procurement policies which specify that all timber products bought by government must be legally (and usually sustainably) produced. In some countries this was explicitly a response to the general rise in concern over illegal logging (encouragement for the use of public procurement policy was included in the FLEGT Action Plan), whilst in others it was a development of a pre-existing concern with environmental issues more broadly. 

As of May 2006, the following EU member states have taken action:

· In Denmark, the parliament agreed in June 2001 that central government should adjust public procurement policies in order to ensure that purchases of tropical timber would be based only on legal and sustainable sources. Voluntary guidelines for purchasers were published in June 2003. An evaluation process was undertaken in 2005–06 and recommendations for further development of the policy are expected soon.

· In France, the government decided in 2002 to develop a timber procurement policy to favour FSC or equivalent systems, originally for tropical timber but now for all timber; a guidance note for timber purchasers was published in April 2005.

· In Germany, the federal government introduced legislation in the 1970s requiring tropical timber used in federal building projects to be certified as sustainable. Work on revising and extending this approach began in 2003, and new regulations were expected to be ready by the end of 2005 – though the change of government in Germany in autumn 2005 appears to have delayed a final outcome.

· The Netherlands has possessed criteria for what qualifies as ‘sustainable’ timber for some time and has targets for the proportion of timber in the Dutch market which should be sustainable. In 2001, the parliament decided that the standards used for ‘sustainable’ timber were not clear enough, and that the country needed its own certification scheme to ensure sustainable procurement; in 2005 a new national standard for sustainable timber was established, and work is now under way on validating which existing certification schemes meet it. 

· In the UK, voluntary guidance advising government departments to purchase timber and timber products from sustainable and legal sources was issued in 1997. In 2000 this became a binding commitment. A ‘Central Point of Expertise on Timber’ (CPET) was established in 2003 to provide guidance to government purchasers on how to meet the criteria for legality and sustainability; its operation is explained more fully below.

· In recent months, Austria and Belgium have both modified, or begun to modify, their existing procurement rules to cover timber and timber products; full details are not yet available. Other member states, including Sweden and Latvia, are reportedly considering the issue.

All the four governments which have reasonably comprehensive timber procurement policies (Denmark, France, Netherlands, UK) have developed them in slightly different ways. Denmark’s is voluntary, for example, while the others’ are mandatory; Denmark’s only covers tropical timber, while the other’s extend to all sources; and the acceptable level of proof of meeting the criteria also differs between the countries.

More importantly, they also differ in their criteria and definitions. The French and Dutch policies are aimed primarily at sourcing sustainable timber; such timber should of course be legal, but this is a side-effect rather than the main aim. The Danish and British systems have both been designed to procure legal and sustainable timber, recognising that while sustainable timber is desirable, it may not always be available in sufficient quantities, and therefore a minimum standard of proof of legality should be required for all purchases. ‘Legality’ is generally defined as being in accordance with the laws of the producer country.

However, all four countries use different definitions of ‘sustainably produced’. One particular area of disagreement is the question of whether social criteria over and above those legislated for in the producer country itself – for example, international health and safety standards amongst the logging workforce, or land tenure rights of indigenous communities – can be included. 

Whatever the criteria they choose, all these countries have to face the question of how to operationalise their policies – i.e. how in practice can they make sure that government purchasers are buying products that meet the criteria. This is partly what the UK CPET was established to do, and the first phase of its work consisted of an evaluation of the extent to which the main certification systems met UK criteria. (All five met the legality criteria, but only FSC and CSA met the sustainability criteria, whereas PEFC, SFI and MTCC did not. A later evaluation, after PEFC and SFI had been modified, concluded that they too now met the sustainability criteria.)
CPET also has to evaluate alternative documentation which might show legality and sustainability, where products are not covered by any of the certification schemes (EU procurement rules do not permit member states to specify simply products covered by particular schemes; they have to rest on criteria), and also carries out training and awareness-raising exercises and monitors the implementation of the policy amongst government departments. Although the other EU governments with timber procurement policies may not possess bodies like CPET, the nevertheless have to find some way of carrying out the same functions.

Finally, it should be noted that these procurement policies apply only to central government. Many regional and local governments, however, are showing an interest in this area. Some have modelled their own policies on central government’s, whilst others have adopted different policies, often based on FSC as a standard, where it is available. 

In most of these countries, the procurement policy is too new for its impacts yet to be measurable. However, UK policy has already has an observed impact. A regular survey of price premiums for verified legal and certified sustainable timber in the UK market, commissioned by the UK Timber Trade Federation, revealed that certified products now dominate a large section of the UK softwood trade, though due to plentiful supply do not command a premium. In contrast, distribution channels for certified hardwood are still poorly developed, availability is restricted, and premiums are still widely demanded, in some cases as high as 30 per cent.

6
Conclusion

Concern over these issues is not going to go away. On the contrary, the next year or two should see the first VPAs negotiated and the FLEGT licensing system come into force. The extent to which EU member states adopt procurement policies requiring legal timber will help to determine how popular VPAs are to the producer countries. However, if the licensing system proves ineffective in its aim of excluding illegal timber from EU markets, pressure for wider new legislation will grow.
� See http://ec.europa.eu/comm/development/body/theme/forest/initiative/index_en.htm
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� 16 USC; SS 3372(2a). ‘State’ means a state of the US.
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